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When is a debt not a 'debt'?

Once upon a time, not too long ago, the word "debt"! in the 1969 Prescription Act? (the "Act") covered just about any

obligation to do anything. That, in turn, meant that virtually any obligation to do anything, or to demand that another party
do something, was susceptible to the exigencies of the relevant prescriptive period in the Act. The notion that a "debt" for
the purposes of the Act covered a broad scope of legal obligations arose primarily from the pronouncement in Desai NO v

Desai? to the effect that:

“The term ‘debt’ is not defined in the Act, but in the context of section 10(1) has
a wide and general meaning, and includes an obligation to do something or

refrain from doing something.®

However, since 20178, a “debt’ has a more constrained meaning: the definition
has been considerably restricted. The narrow meaning now ascribed to the word

arises primarily from Escom v Stewarts & Lloyds of SA (Pty) Ltd’ where it was
held that:

“It was common cause in the Court that a debt is:

that which is owed or owing or due; anything (as money, goods or services) which one person is under
obligation to pay or render to another.”

This somewhat restricted definition of the word “debt” has now been adopted by the Constitutional Court in two separate
judgments, relatively coterminous, in 2016 and 2017, namely Makate v Vodacom Ltd® (“Makate’) and Off-beat Holiday
Club v Sanbonani Holiday Spa Share Block Ltd"0 (“Off-beat’).

In Makate the appellant had sought a declaration to the effect that the parties had concluded an oral agreement, that
Vodacom would pay the appellant for the lucrative idea he had originated for VVodacom’s business and for an order
directing Vodacom to commence with bona fide negotiations to determine a reasonable remuneration payable to the

applicant (appellant).’" It was the claim relating to Vodacom being ordered to start the bona fide negotiations which was
held by the High Court'? to have been extinguished by prescription.

It appears from the High Court’s judgment that its final decision on the prescription question turned on the interpretation
of the word “debt” as it appears in subsections 10(1) and 12(1) of the 1969 Prescription Act.’3 The High Court gave the
word a wide meaning in saying that it:

“...would not only include a claim to pay a plaintiff a share of revenue, but also a claim that the defendant complies
with its obligation in terms of the contract, including its obligation to negotiate with the plaintiff concerning

reasonable remuneration for the use of his idea.”’*

For its conclusion that a “debt” contemplated in section 10(1) of the Act includes a claim to negotiate the terms of an
agreement, the High Court relied on the decision in Desai v Desai, and specifically on the passage quoted above.’®

But in Makate’s case, on final appeal, the Constitutional Court commented on the passage in Desai’s case, after quoting
it, as follows:
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“On this construction of Desai, every obligation, irrespective of whether it is positive or negative, constitutes a debt
as envisaged in section 10(1). This in turn meant that any claim that required a party to do something or refrain
from doing something, irrespective of the nature of that something, amounted to a debt that prescribed in terms of

section 10(1). Under this interpretation, a claim for an interdict would amount to a debt.”®

The Constitutional Court then went on to point out that the Appellate Division in Desai’s case had not spelt out anything
in section 10(1) of the Act demonstrating that the word “debt” was used in such a wide sense."”

The Court also made the point that so broad a construction of the word “debt” was inconsistent with earlier decisions of
the Appellate Division which had given the word a more “circumscribed” meaning, in particular the Escom case (in the

passage referred to above) as well as others.’8

Noting that the decisions in Desai and Escom were pre-constitutional, the Court then proceeded to consider the
provisions of the 1969 Prescription Act in light of subsection 39(2)19 of the Constitution and the right embodied in
section 34 granting to everyone the right to have a dispute adjudicated in a court of law. It held that section 10 read with
sections 11 and 12 of the 1969 Prescription Act limits the rights quaranteed under section 34 of the Constitution.20

The Court however concluded, on the prescription issue, that “...in present circumstances it is not necessary to
determine the exact meaning of ‘debt’ as envisaged in section 10”. The reason for this was because “...the claim we are
concerned with falls beyond the scope of the word as determined in cases like Escom, which held that a debt is an

obligation to pay money, deliver goods or render services. 21

In Makate’s case, so the Court held, the applicant (appellant) had not asked for the enforcement of any such obligation:
all he had requested was an order compelling Vodacom to commence negotiations with him for the determination of
compensation for the use of his idea.

The Court therefore concluded, on this point:

“To the extent that Desai went beyond what was held in Escom it was decided in error. There is nothing in Escom
that remotely suggests that ‘debt’ includes every obligation to do something or refrain from doing something, apart
from payment or delivery. It follows that the trial court attached an incorrect meaning to the word ‘debt’. A debt
contemplated in section 10 of the Prescription Act does not cover the present claim. Therefore, this section does

not apply to the present claim, which did not prescribe. 22

Just over twelve months after the decision in Makate, in Off-beat, the Constitutional Court emphatically supported the
narrow definition of the word “debt” embraced in the earlier case. Mhlantla J (writing for the majority) commented as

follows?3 on the conclusion reached as to the meaning of “debt

“...In sum, Makate held that the broad interpretation of ‘debt’ in Desai was inconsistent with earlier decisions that
gave the term a narrow definition.| am satisfied that in interpreting the meaning of ‘debt’ Makate functionally
overturned the broad test adopted in Desai to the extent that it went beyond the narrow test in Escom. The SCA’s
reliance on the broader test in Desai in finding that the applicant’s section 252 claim is capable of prescribing is
therefore misplaced. In my view, an application of the narrow test as enunciated in Escom would bring the
applicant’s section 252 claim outside the purview of ‘debt’ and therefore be incapable of prescribing under the
Prescription Act.”

In light of the decisions of the Constitutional Court in Makate and Off-beat, it must now be settled law that, in the post
constitutional order, a “debt” for the purposes of sections 10(1) and 12(1) of the Act means:

"Something owed or due; something (as money, goods or services) which one person is under an obligation to pay
or render to another. A liability or obligation to pay or render something; the condition of being so obligated. 2%



This narrower definition of the meaning of “debt” in the Act was confirmed by the SCA in Frieslaar NO v Ackerman?
when it quoted with approval the shorter Oxford English Dictionary meaning of “debt” as:

“1. Something owed or due: something (as money, goods or services) which one person is under an obligation to
pay or render to another.2. A liability or obligation to pay or render something; the condition of being obligated. 27

The Court therefore held that the obligation of the respondents to pay transfer costs (money) and other related costs in
terms of the sale agreements constituted a debt in terms of section 10(1) of the 1969 Prescription Act.

It follows from these recent decisions that any right to demand, or obligation to pay or render, anything other than
money, goods or services, which might previously have been a prescribable “debt’; will no longer be subject to the
vicissitudes of prescription.

For more information please visit: https.//store.lexisnexis.co.za/products/prescription-in-south-african-law-
skuZASKUPG670.
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"1 Makate’s case above [81].
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majority that the obligation sought to be enforced was “not a debt within the meaning of that term in the Prescription
Act...(because)... on the established meaning of “debt”the obligation in issue — an obligation to negotiate a reasonable
remuneration — is not a debt at all. Until those negotiations reach a conclusion there will be nothing in respect of which
he is able to make any claim. The Prescription Act provides for debts to be extinguished by prescription, as they would
be by payment or performance. But as yet nothing exists that can be extinguished and participation in negotiations will
not extinguish any obligation.’J186]. Wallis AJ went on to state that “...If the statement in Desai that ‘debt’ has a wide
and general meaning, and includes an obligation to do something or refrain from doing something, was intended to
extend this meaning, that was an error.’[187]

23 |t was held that “the crux of this case is the proper interpretation of the term ‘debt’ as it appears in section 10(1) read
with section 11(d) of the Prescription Act, having regard to section 39(2) of the Constitution.’[24]

24 Off-beat case above [47] and [48].

25 Makate’s case above [85] and [187]: Off-beat case above [31].
26 12018] JOL 39600 (SCA).

27 Frieslaar’s case at [35].
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